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9) Intent and “ethnic cleansing”

190. The term *ethnic cleansing” has frequently been employed to refer to the events in

Bosnia and Herzegovina which are the subject of this case; see, for example, Security Council
resolution 787 (1992), para. 2; resolution 827 (1993), Preamble; and the Report with that title
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attached as Annex IV to the Final Report of the United Nations Commission of Experts
(5/1994/674/Add.2) (hereinafter “Report of the Commission of Experts™). General Assembly
resolution 47/121 referred in its Preamble to “the abhorrent policy of ‘ethnic cleansing’, which is a
form of genocide”, as being carried on in Bosnia and Herzegovina. It will be convenient at this
point to consider what legal significance the expression may have. It is in practice used, by
reference to a specific region or area, to mean “rendering an area ethnically homogeneous by using
force or intimidation to remove persons of given groups from the area” (S/35374 (1993), para. 55,
Interim Report by the Commission of Experts). It does not appear in the Genocide Convention;
indeed, a proposal during the drafting of the Convention to include in the definition “measures
intended to oblige members of a group to abandon their homes in order to escape the threat of
subsequent ill-treatment” was not accepted (A/C.6/234). It can only be a form of genocide within
the meaning of the Convention, if it corresponds to or falls within one of the categories of acts
prohibited by Article Il of the Convention. Neither the intent, as a matter of policy, to render an
area “ethnically homogeneous”, nor the operations that may be carried out to implement such

policy, can be designated as genocide: the intent that characterizes genocide is “to destroy,

in whole or in part” a particular group, and deportation or displacement of the members of a group,
even if effected by force, is not necessarily equivalent to destruction of that group, nor is such
destruction an automatic consequence of the displacement. This is not to say that acts described as
“ethnic cleansing” may never constitute genocide, if they are such as to be characterized as, for
example, “deliberately inflicting on the group conditions of life calculated to bring about its

physical destruction in whole or in part”, contrary to Article Il, paragraph L/, of the Convention,

provided such action is carried out with the necessary specific intent [HeiillAo , that is to say
with a view to the destruction of the group, as distinct from its removal from the region. As the
ICTY has observed, while “there are obvious similarities between a genocidal policy and the policy
commonly known as “ethnic cleansing’” (LIIIL¢, 1T-98-33-T, Trial Chamber Judgment,

2 August 2001, para. 562), yet “[a] clear distinction must be drawn between physical destruction
and mere dissolution of a group. The expulsion of a group or part of a group does not in itself
suffice for genocide.” (LIILk, 1T-97-24-T, Trial Chamber Judgment, 31 July 2003, para. 519.) In

other words, whether a particular operation described as “ethnic cleansing” amounts to genocide
depends on the presence or absence of acts listed in Article Il of the Genocide Convention, and of
the intent to destroy the group as such. In fact, in the context of the Convention, the term “ethnic
cleansing” has no legal significance of its own. That said, it is clear that acts of “ethnic cleansing”
may occur in parallel to acts prohibited by Article 1l of the Convention, and may be significant as

indicative of the presence of a specific intent o inspiring those acts.



